OIL & GAS - Strausser
migrate - O&G moves from high pressure to lower pressure.

hydrocarbons - class of organic compounds containing only the two elements of carbon and hydrogen

natural gas - generally CH4 - methane

condensate/distillate - gas @ reservoir; liquid @ surface.

crude oil - liquid at reservoir and surface

blowout - an uncontrolled flow into atmosphere

Law of Capture - lose all property rights in minerals which migrate from your lands; minerals belong exclusively to one who produces them.  No liability for reas. drainage from common reservoir but is liable for recklessness.

Texas Rule (“Ownership in Place Doctrine”) - landowner has absolute title in severalty to the oil and gas in place beneath his land  (really designed for non-migratory minerals so have to place limits...)

- 
considered in connection with Law of Capture

- 
subject to police regulations (RR Comm.)

- 
minerals are part of realty

- 
can bring a CoA against trespassers who appropriate mineral or destroy their mkt value

- 
regulations are designed to ensure “fair share” to landowners over the pool

- 
non-liability/ waste is recognized but not negligence

Correlative Rights - each owner should not injur the rights of the other owners over a pool.  Owners stand in a special relationship with each other and all have a fair chance to get fair share.

Oil - 1 barrel = 42 gallons (don’t put in barrels today)

Gas - meas. in cu. ft (1x1x1) under normal conditions

La. - O&G is a Profit a Pendre - what you receive from actually using the land is yours; unless you take them, you don’t own minerals–but La. now basically follows TX by statute.

Charging the Zones - stratum that didn’t have gas does now.

offset well - (term of art) a well you drill to off set the drainage of your minerals

O&G is really real property law applied to subsurface and minerals - want minerals to be freely alienable and transferable.

 
surface estate - unless conveyed away; you own everything from surface down

 
mineral estate - you can convey minerals by 1) depth, 2) type, or 3) % 

 
In Texas and most other states it is public policy to develop the minerals so it is the dominant estate. (can use as much of the surface as necessary to develop the minerals)

BOTH ESTATES are real property and are severable. (“severed estate” - diff. owners)

Getty v. Jones - [know this case]

accommodation doctrine -( NOT a balancing test b’t surface and mineral estates.)  If there is an existing surface use that would be impaired and there is a reas. alternative, the mineral interest owner must accommodate.  

1)  existing use?  if yes...

(if no, surface est. is serviant)

2)  conflict?  if yes...

3)  accommodate... 

- 
burden  on ¶ , must come up with alt. method

- 
reas. w/in industry in like circumstances (time, place and servient uses

- 
reas. is a jury question

Sun Oil Co. v. Whitaker - “accommodating method” must be on the leasehold (#4 rule applied today)

 
(this would not happen today b’c if you begin secondary operation in an area low in water, you have to get a permit re: how much water you will use)

undivided interest - time, title, possession - not partitioned.  right to use any at any time = ownership in the whole estate.

Subdividing Mineral Rights

1. 
depth

2. 
type of mineral

3. 
% of minerals

Bundle of Rights:  Each is a real property right that can be conveyed (can give ½ interest in just the bonus pymt.

1) 
To Develop the Underlying Oil and Gas Accumulations

2) 
Right to Lease the Mineral Estate for Development.  Why? financial and technical constraints and liability for lessor.  

3) 
Receive a Bonus Payment - 1 time upfront pymt.  This is the “Execution Date”.  Option but not obligation to drill.  (why not drill now?  $, data, want more acreage, other prospects)

4) 
Delay Rental - on “Aniversary Date” - put a term on the lease (3 yrs) and delay rent until development starts.  (unless you have an offset well problem) 

 
“Unless” lease - “lease shall terminate unless”.  Construed against lessee/in favor of lessor.  Pymt is condition precedent to K.  

 
“Or” lease - until well is commenced or this lease is surrendered.  If you don’t do all then lease terminates but one party must notify and hard to keep track of so not favored form.

5) 
Royalty Pymts - Today ROYALTY is about 1/5 or 1/6

Density & Spacing Rules - established by Field Rules (for ea. oil field).  Req. for safety, fairness, and efficiency. 

density - req. that you have at least 30 acres of property

spacing - req. certain space b’t other wells.

Under CL you could only drill an offset well; now you can get an exception if you can show waste(loss w/o compensation)

conversion - taking personal prop. for own use - lose possession, not title

 
Once the minerals come to the surface, are under the control of the owner, and not are not abandoned, they are the personal property and no longer subject to Rule of Capture.

TRESPASS

Good Faith



Bad Faith

Non-production
DAS for Bonus only (doesn’t matter 

 
if good/bad faith) nothing else b’c don’t benefit the estate

Production


DAS - $ for bonus

DAS for all; 

and minerals but 

NO CREDIT

CREDIT for all 

production costs

that benefit the estate

“bad faith” - 
must prove malice or gross negligence (which must be really grossly negligent)

1. 
malice or neg.

2. 
dishonest belief

3. 
disregard of owner’s rights

Geophysical Trespass - trespass w/sound waves - the waves give info @ what might be under the estate.  Doesn’t matter if you use the info or not.

 
DAS = what info would be worth (today)

DAS = what you would have pd under the K (1950s-80s)

Humble Oil v. Kishi - Value was taken instead of oil.  Kishi gave notice that they were trespassing b’c lease expired but thy drilled a dry hole.  Usually don’t have to have another offer in hand. Ct. can look at what others are getting [it’s speculation from the start.

Hydrofracture Trespass - trespass with water and sand.

 
In addition to opening the “pores” of the sand to allow minerals to flow, can control the “wings” so that drainage radius is increased (trespass-simlar to a deviated well).  Can be good or bad faith.  Must file frac job with the RR Comm.

Deviated Well - directional well that trespasses 

Non-Participating Royalty Interest - didn’t participate in original lease.  Someone who receives the interest after the lease.  may ratify the lease by joining or by accepting royalties

Mineral interest is a possessory interest; 

Royalty interest is a non possessory interest.  

Working interest - 

Operating interest is the one in charge of the working interest

Non-operating Working Interest - 

Net Revenue Interest - 

Overriding Royalty Interest - a portion of the lessee’s interest that must be paid 

Prairie v. Allen - 

Non Participating Co-Tenant - If dry hole, doesn’t pay anything.  If productive well, gets MINERAL interest after costs.

 
If the co-tenant owns too much of the estate (“divided ownership”) the E&P co. not likely to take the risk. E&P needs to get both tenants or partition.

 
If NPCT doesn’t know then maybe trespasser and then gets mineral interest w/o paying costs for well.

NPCT can:

1. 
join in lease

2. 
enter new lease

3. 
ratify

4. 
partition

If Partitioned (co-tenants where one wants to develop and one wants to hold)

1) 
Voluntary - must have an idea where the reservoir is

2) 
Partition by Sale - One favoring production sells her share (of future earning) so basically gets her share now w/o development

3) 
Involuntary - Ct. divides - risk is that you may not get any land over the reservoir.

Successive Interests - Remainderman may not lease for immediate exploration & production w/o life tenant. (LT)  (LT must also have remaindermen)

Open Mine Doctrine - [exception to gen. rule] “to open a land to search for mines of metal, coal, and carbons is waste; for that is a detriment to the inheritance.  but if the pits or mines were open before, it is no waste for the tenant to continue digging for his own use; now it is mere annual profit to the land.” (p. 345)  (TX follows open mine)

LT is only entitled to royalty income in place (delay rental & royalties); otherwise, injury to the inheritance.  Open Mine Doctrine is not applicable after LT is vested.

Lease after LT is vested:  only the interest on the royalties b’c they’re escrowed

(Dissent - always look to INTENT of the grantor - in O&G don’t usually look at intent, prefer dates and numbers.)

CL - If LT leases the mineral rights then waste.

 
- If remaindermen lease w/o LT, then trespass

- Income = delay rentals plus interest on royalties

- 
if there was a lease in existence then LT gets (all revenues) royalties (OMDoc) and Rem. gets corpus

 
The idea is that the grantor intended the LT to enjoy all the land produces.

OMD only applies to last lease created by grantor.  If the lease expires, and lease again, the OMD doesn’t hold - go back to CL.  {TX majority rule}  (LT gets interest only)

Trustee - can do what beneficiaries could do. 

Exception:  can bring suit to prevent drainage.

If LT & 1 remainderman want to lease but can’t find other rem

1)  make good faith attempt to find rem.

2)  In TX you can immediately drill to prevent waste

3)  divide up acording to CL theory

(policy - develop the mineral estate)

 
- TX Trust Code divides the income as about 72.5% of royalties and bonus to LT and rest to Rem. (in other states, if no writing then use CL)

Neighbors over common lease

Community Lease/OK. - same lessees, same lease, both lessees share so they get share in proportion to each’s acreage of the royalty interest

(TX) - no Community Lease (only pooling rules.)

“associated” well - very little oil in gas well.

paying quantities - profit (even small) over operating expenses

marginal well - would RPO continue to operate w/ intent to make profit?  Factors:

1. 
depletion of the reservoir

2. 
$ for product

3. 
profitableness of other wells in area

Look at production and marketing.  Not depreciation or outstanding royalties.

integrated company - from drilling to refining to selling at pump

independent - do one or more but not all

DOCTRINE OF MERGER - (Primary term)+(Secondary term) 

Term of years +  fee simple determinable = fee simple determinable

??????

THE LEASE
1. 
Granting Clause -(take time to know how client uses land)

½ 
Bonus payment recognized.

1. 
all or a portion of the estate

- can restrict depth (not worth it if 20 acres?)

- can restrict surface area

- can restrict formation or strata

- E&P wants all - surface to center of the earth

2. 
easement across mineral estate (prob. wouldn’t need but course of business.

- can restrict area (dear season?)

- reas., nec., roads, pipelines, etc.

3. 
means of compensating for livestock, burying pipes, drill far enough from house, or other restrictions on lessee  (in para. 7 from class, Strauser puts here)

4. 
what happens when they leave:  re-level land, etc.

5. 
“Mother Hubbard Clause” - only small contiguous tracts, insignificant  amts of acreage.  How much?  Question of Fact - 4000 acres .1% prob. ok, 1% ???  Generally anything under 10 acres ok.

2. 
Habendum clause - once you have production, can hold as long as you have production.

 
Production - hydrocarbons flowing out of the well

1. 
TX - prod. means sales or PIPQ (production in paying quantities)

2. 
OK - ability to produce = production

3. 
Clifton Two Step - (rev>exp/term) if not, RPO would continue w/intent to make profit

3. 
“Unless” - Drilling Delay Rental Clause - “if operations for drilling are not commenced...on or before one year from this date the lease shall terminate...unless Lessee pays Lessor in ___Bank (depository for all payments), the sum of ___dollars.  (usu. 10% of bonus)”  

- 
if production or dry hole in primary term but better to pay the delay to have another year to restart production.

- 
if you have production and it stops before end of year can still pay delay and save the lease.

Clifton v. Koontz - 

 
PIPQ = (revenue > expenses)/ relevant term

- 
expenses = any production related expenses

 
Labor - (biggest exp) for drilling

 
Taxes (ad valorum or severance) from W.I. share

 
Marketing expenses

 
- 
NOT capital costs, bonuses, drilling costs, depreciation (non-cash item)

 
Clifton Two-Step Test
1) 
(Rev > Exp.)/Term (objective)(this is the key battle)

2) 
If not - would RPO continue to operate for profit (subjective)

* 
don’t want to dependant on PIPQ to keep your lease

* 
usu. not arguing over $ - want to get out of lease

 
(if you’re representing a Lessor you want to put in Royalty Clause some Express language stipulating minimum royalty for (term)(30 days?) then lease terminates.)

 
Surrender Clause - (end of para. 3) benefits lessee.  allows lessee to release the portion of the lease that it wants (“moose pasture”)

4. 
Royalty Clause - (a covenant) Today ROYALTY is about 1/5 or 1/6.  Liquids - can take $ or in kind.

 
“at the well” - gas in its natural state before it has been processed or transported from the well

 
“market value” - MV of the gas at the time the gas is produced and delivered

 
If royalties pd. “mkt. value” then Lessor paying share of processing and transporting costs.

 
“sales point” - 

Lessor’s Royalty

“on the lease” - 
proceeds

 
“off the lease” - 
market value, regardless of how much lessee sells it for.

Royalty value based on:

1) 
location differential

2) 
quality/marketability (contaminants -  <10% sulfur then sour crude; >1% sulfur then sweet crude)

Shouldn’t matter to Lessor b’c Lessee must:

1) 
clean up and sell for sour value + clean up cost (x) or 

2) 
sell it at sour value (purchaser can clean it up)

 
Piney Woods - royalties based on market value so lessor must contribute fair share; only expense free to surface.  If you have a large tract, you can negotiate the costs to be expense free from ground to selling point.  

 
Vela case - Exxon was paying current mkt price(low) but Vela’s wanted K price.  TX Ct. said mkt. price was correct b’c that’s what lease said.  MARKET VALUE (also easier to monitor)

 
Tara case - joint venture b’t lessor/lessee so justify K price(creating new law).  Whatever lessor gets, lessee gets.  Based on PROCEEDS or K VALUE
 
Cash Settlements (from “take or pay K”) - TX. - apply Vela. (not separation so no pay)  OK - apply Tara.  Fed. - agrees w/TX but Fed. statute req. a portion for Fed. lessor.  Large Lessor may be able to put express clause for 1/5.

 
Penalty - nonpayment or underpayment.  Have a CoA but lease keeps going.

Resolving Under Payment

1. 
make it clear what payment is supposed to be

a. 
state specifically what you mean by mkt. price

b. 
which source - when calculated

2. 
volumes - articulate how they can get info.

 
Resolving Non-payment - put in Admin. Clauses that Lessor has to give notice of changes.

 
Shut-in Royalty Clause - (a condition) if you don’t pay, the lease automatically terminates.  This is an issue if:  Drill a good well, surrounding acreage is not leased or developed/producing, Lessee has incentive NOT to tie-in

Factors that must be present

1. 
well capable of PIPQ (well tests conducted to evaluate proficiency of the well)

2. 
if after [x] number of days

3. 
lessee can make a shut-in royalty payment

4. 
which gives 1 year to get well connected - if lease lapses, Lessor has the well.

5. 
pymt must be made in good faith - Lessee can’t use the pymt to speculate

This clause protects Lessee

Oklahoma -not a problem b’c PIPQ is when well is proven

Texas - 
since you have to separate hydrocarbons from the lease, more frequent problem.

 
Division Order - tells Operator who to pay and how much

In TX everyone must sign D.O. (lessees and lessors)

1. 
if you don’t sign D.O., the don’t have to pay you - (put it in a suspense acct.)

2. 
when you sign the D.O. you may agree to proceeds price (some lessees put it in there) 

3. 
the D.O. is binding b’c later in time than lease (mkt. value) but it can be revoked

* make sure your client lets you see the D.O. b’f they sign

5. 
Pooling Clause - allows lessee to pool lease w/an adjacent property (same lessee or another).  Divide expenses, revenue and royalties by surface acres each contributes.  Operations anywhere on the unit treated as if they incurred on every tract.  Must pool b’f  operations/drilling.  However, if “good faith” (some benefit to estate), can pool even to the last day of lease (and save the lease).

 
non apportionment rule [TX (maj.)] - don’t apportion royalties; all go to tract the well is on.

 
apportionment rule (OK) - royalties apportioned by surface acreage each contributes.

 
 
[don’t confuse w/ community lease where different surface/mineral owners that sign the same lease and pooled mineral estate]

Pooling Clause has same effect as comm. lease but diff.

TX - have or don’t have pooling clause - can pool

How to stop pooling:  express language forbidding or Pugh 

 
Pugh Clause - allows good faith pooling but most you can hold is 40/80 acres {set amt.} (usu. large tract).  Covers surface area.  Vertical Pugh clause must be specifically in the lease.

 
If the lease was under lease but Lessee didn’t pool, Lessor can sue for trespass and depletion.  Lessor A his royalties.  Lessor B gets royalties he should have gotten under pooling agmt.  Usu. E&Ps will work something out.

6. 
Savings Clause - (in Secondary Term) if PIPQ is not eff. then reas. time (or express term-60 days) to get back in paying quantities.  Modern - PIPQ must = 0 to apply.  Production could stop b’c well breaks or depletes so production = 0.  Saves 3 things:

1. 
dry hole

2. 
mechanical failure

3. 
depletion

 
You can link clauses together (cessation of production + continuous production clause)

“Engaged in Continuous Operations” means:

1. 
TX - a) on the leasehold (notice issue); b) engaged in activity that will ultimately lead to a successful well.

IS NOT Qualifying activities:

a. 
merely leasing production equip that is not on the lease.

b. 
water well rigs b’c only 200'; minerals are 5000'

c. 
clearing the land

d. 
‘bad faith’ operations - must be a part of a chain of events that will reas. lead to production

 
Continuous Operations:  as long as there isn’t a break of [x] days; (pro-lessee lease might provide 90 days - - pro-lessor lease might provide 60 days

Leases before Savings Clauses:

1. 
Fairness - as long as production efforts are diligent, lease will not terminate.

2. 
Doctrine of Cessation of Production - as long as lapse in production is reas. the lease will not terminate.

3. 
Same “reas.” for dry holes

7. 
“Express Offset Clause” - modern lease doesn’t req. lessee to drill a well except for:

 
 
Lessee must drill to prevent drainage (est. in lease) 

[x] feet from adjacent land.

Lessor has duty to prove drainage is happening

Doesn’t apply for:

1. 
common lessee - under CL

2. 
secondary term

 
Problem:  drainage but not big enough reservoir for 2nd well.  Surrender clause won’t let Lessee out of it.  Lessee should go to adjacent lessee and pool b’f he drills.

 
Equipment Removal clause - (last para. 7) Lessee must remove equipment and plug the well so it will not leak gas into water wells, etc.

8. 
Notice of Assignment Clause - must notify in writing that lease has been assigned.

 
No Increase in Burdens Clause - can assign to whoever or however many people you want, but can’t increase the burden substantially on the lessee.  Keeps lessee’s administration manageable.

9. 
Warranty Clause - Lessor warrants against own failure of title (like Special Warranty Deed).  Lessee can recover DAS if title fails.

 
Subrogation Clause - allows lessee to pay liens, taxes, etc. encumbering the property and then step into the shoes of the creditors - can take out of royalties/delay rentals.

10. 
Breach of Lease Covenants Clause - req. Lessor to give Lessee notice of any breach and lessee has certain time to cure the problem (usu. bad for lessor b’c burden is on him & if don’t live on lease hard to keep trak of - - good b’c allows dialog b’c usu. someone just made a mistake.

11. 
Force Majeure clause - tolls lease a “reas.” time for:

a. 
major event

b. 
not under Lessee’s control **

c. 
one of the parties

d. 
that leads to non/under performance

[put reas. time in lease (45 to 60 days)]

Three general areas:  (fact issues)

1. 
Acts of Nature

2. 
Governmental Action

3. 
Scarcity of Materials or Personnel

IMPLIED COVENANTS - benefit Lessor

1. 
develop the premises - initial well, development, exploratory wells in other horizons

2. 
Protect the leasehold - drainage (mainly) (includes duty to seek admin. relief)

3. 
marketing and administration - pipeline connections, sale of product.

RPO - 1) act fairly; 2) in good faith; 3) w/ due regard.

Why Imply Covenants?

1. 
Fundamental uncertainty (# wells, horizons, time table, $, type of mineral)

2. 
Royalty - “expense free” - Lessee pays all and wants to go slower.  Imp. Cov. gives lessor protection that development pace is reas.

3. 
Doctrinal Basis - 

1. 
Law - relationship of parties; “fiduciary relationship” or “best efforts”

2. 
In Fact - intent of parties; don’t care about relationship

 
TX - Imp. Cov. are In Fact; INTENT:  lessor would like royalties, lessee would like to drill wells.  [imp. cov.not that imp. in TX so spend time on Express Lang. on BAR]

 
1.  
Limited by RPO - don’t have to do anything RPO wouldn’t

2. 
Can’t override imp. cov. but express language can:

a. 
mitigate, 
b. 
define further, 
c. 
remove??

1. 
Develop the Premises - test well (none now b’c primary term too short - must use express language

2. 
Reas. Develop the Leasehold - after successful exploratory or test well, must reas. develop.

1. 
applies when paying quantities; must 1) reas. develop, 2)  reas. time (depending on the leasehold situation

2. 
Cause of Action

 
1. 
productive horizon underlying the leasehold

 
2. 
Lessee has reas. expectation of profit from add’l wells drilled into that extensive horizon (RPO)

 
3. 
Lessee not proceeding @ diligent rate of dev. (RPO)  *most imp.

 
PROBLEM:  Lessor has burden of proof which means great expense.

1. 
50-100% after royalties (NRI)

2. 
get back expenses in suit but must bear costs until then.

3. 
get back all dev. records from E&P (for next Lessee to use)

 
4. 
DAS - suit in K so no punitive DAS (some states like OK may allow if “wanton or reckless disregard”)

- 
try to show fraud for more $; want present value of lost royalties; want a conditional decree mandating [x] (time frame) to start drilling& ifnot you lose the lease. (may get to keep current well w/a little land)

When is this a problem? (reas. dev.)

1. 
E&P really doesn’t think it would be profitable

2. 
E&P runs out of $

3. 
large leasehold where there’s an opportunity to drill #s of wells

Prevention:

1. 
rely on implied cov’t

2. 
Express Language -- Continuous Development Clause:
 
Once exploratory well is productive [x] period (60 days) to begin drilling “SPUD” well; then another 60 days to SPUD again or lease terminates.  May have a limit of wells nec. but this way NO PROOF REQ.

A negative of Continuous Development Clause: is that they are strictly construed.  

discovery (minerals) - as soon as you are aware

completion - completed well (Lessee wants)

 
* 
could be 30+ days b’t and that cuts into your time if you are req. at discovery

Retained Acreage Clause - amt. of land retained by prod. well. --drill as many wells as you want over [x] time frame and at end of lease the unretained land goes back to lessor.

* 
again strictly construed so could supercede imp. cov’t and someone else could drain you.

Imp. Cov’t to Reas. Develop is very fact driven.

 
Exploratory well or Development well (already another well next to it - the closer in geography and geology, the more likely dev. well)

 
Must Dev. both geography (surface) and geology (depth)

Implied Cov’t to Further Explore??  not generally but dictum?

 
If you had large tract you might not have to prove profit (from Clifton exception lang.) just the other elements.

EXAM QUESTION:  Should we have a Cov. to Further Explore?  Lessor’s pt. of view - Lessee’s pt. of view.

Is it fair to put the burden on the Lessor?

 
Who knows the most?  (OK puts burden on Lessee)

Want to make sure Lessor has a good claim

not nec. David & Goliath; Lessor could have more $

Burden to Show:

1. 
substantial drainage (some drainage is accepted) or possibility of sub.  drainage if nothing is done (costly)

2. 
Profitability of offset well or some other mitigating action (RPO std.)

3. 
DAS - want ct. to give lost royalties and [x] time to drill another well.

Amoco v. Alexander - two leases but Lessee on both and drilled only one well that could take all the minerals.  Common Lessee has a duty to protect against drainage (lessor must show substantial and profitable)  Lessee - act as RPO as if you only had one lease.

IMPLIED DUTY TO MARKET - will act w/ Due Regard in 

- 
timeliness

- 
best price reas. possible

- 
applies mostly w/ gas b’c must put into pipeline (can sell oil almost immediately in tank or barrel; also w/ oil, lessor can take in kind and sell himself so hard for E&P to breach)

- 
price is the big deal

- 
Lessor - set Mkt. Price/ name publication

Amoco v. 1st Bapt. - royalties based on proceeds (.17), Mkt. value based on 1.75 but Amoco “throws in” new leases for .75 so not best price reas. possible.

 
Lessor has the burden and tough to win

 
* 
Lessee wasn’t acting as RPO (not fair, bad faith, no due regard)

* 
might want to tie price to published prices (price minus transportation.

Could we do w/o Covenants?  By Statute?

- 
Make implied issues as express as possible if you can for your client

- 
have to inform your client though b’c you can’t think of everything and can negate covenants w/ express lang.

- 
have to be up-front w/ client about pitfalls

- 
find out what client wants - may want to drill slow b’c of tax reasons.

Drainage - Imp. Cov. only in Secondary Term

- 
can’t req. drilling except offset

REGULATIONS:

GOALS:  (MER) “Maximum Efficient Recovery”

1. 
Prevention of Waste - physical waste but not economic waste (state not concerned about present value; never reg. on basis of price)

2. 
Protection of Correlative Rights - Codifies the CL rule.  Not really concerned about who recovers but can’t damage another’s right to minerals

Originally 38 statewide rules - today 89.

- 
DON’T have jurisdiction over private disputes (RRC doesn’t care if trespasser applies for permit - up to owner to protect)

- 
SHARE jurisdiction w/ municipalities who regulate w/ police powers

- 
DIFF from other agencies b’c RRC has mandate to carry out duty - don’t have to wait for damage, can prevent.

Lessee must make sure Rules & Regs are followed:

1.  drilling permits


4. 
environmental

2. 
well location 


5. 
plugging closed wells

3. 
well production

MER:  too many wells/lower pressure, prevents full recovery

Number of Wells - Rule 37 spacing (<467' from lease line and <1200' from other wells) and Rule 38 density rules (at least 40 acres for oil and 640 acres for gas)

Production Rate - even though less wells, too much production so RRC set’s “allowable”

Rule 5 drilling permit - meet density & spacing; tell RRC:

 
where drilling

 
how far from lease line

depth

who you are; economic status

that you know environmental rules

no environmental infractions

Even w/ permit, still must have clear title or trespass.

“small tract problem” - EXCEPTION well drilling permit - must show you’re going to be drained

Voluntary Subdivider - no permit if your small tract was subdivided after oil or gas was discovered in the area, or subdivided in O & G lease.

 
Even if Vol. Subdivider, if you can show some “unusual reservoir condition” can get permit.  (in other words, no drainage but O & G wouldn’t be produced otherwise)  BAR Quest.

Century Well - if Vol. Sub. but can show that parent tract would have qualified for a permit then Century Doctrine.

 
- 
Drill on 1st person’s tract that submits application

- 
Get’s parent tract allowable

- 
doesn’t have to share w/ other subdivides

Mineral Interest Pooling Act - “compulsory pooling” or “forced pooling” - small tract allowed to “muscle in”

1. 
Ask to pool w/ large tract or didn’t receive a “fair and reas. offer” defined as:

1. 
unreas. operating expenses

2. 
can’t prohibit questioning operator

3. 
can’t have a call or option to purchase production from the unit

4. 
no preferential right of operator to purchase mineral interests



2. 
Go to RRC and show: (they will issue “pooling order”)

1. 
common reservoir

2. 
post 1965 (Normanna - changed “allowable” based on acreage contribution) (before - small tract got ½ the allowable)

3. 
no offer to vol. pool.

4. 
could be or are being drained.

 
Non-participators (could be pooled but refuse) can get in  later but after payout and plus a penalty (25%+ of cost of well) and then get mineral interest share.

ENVIRONMENTAL Concerns:  Prevent Fires & PlugWells

violation = $10m/day per violation & personal liability can

 

attach to officers & directors

 
Tax on production to repair old damages+new operators must post bond

 
Rule 14, Plugging Statute - up to 6' in diameter at surface and 50m unplugged wells in TX.  If plugged, noone falls in and no production escapes (safety & pollution)

- 
must plug w/in 1 yr. of aband (not PIPQ, so abandon)

- 
Cement lower zone of well at producing horizon

- 
cement well-bore @ surface

Who’s responsible to plug?

1. 
Operator has primary responsibility to plug and fill out form

2. 
Non-operating working % owners - secondary responsibility; (based on financial gain) if they are liable, they have CoA against operator.  

3. 
RRC - if neither plugs or well properly plugged and later leaks (old technology fails over time)

Who’s not responsible to plug?

1. 
Royalty Interest Owner - b’c they conveyed right ot develop and the risk

2. 
Surface Interest Owner - b’c fairness

Water Well Exception - applies when surface owner asks operator to plug lower horizon but transfer obligation to surface to plug b’c owner wants to take advantage of access to acquifer.

 
Improperly plugged wells will ‘charge’ the upper zones but this results in permanent damage.

Failure to plug:

1. 
lien on property (chattel)

2. 
lawsuit

3. 
denial of addt’l drilling permits

Waste Water Proposal

- 
waste water has lead, arsenic, & chlorides

- 
if allowed to pool, concentrations develop

- 
from surface down or from bottom up, into acquifer

TRRC watches for:

1. 
run-off specifications 

2. 
production zone pollution

Drilling Mud Pits must be:

- 
managed

- 
heavily regulated

- 
heavily penalized

NORM - Naturally Occurring Radioactive Material

- 
adheres to casing so must be properly disposed of

OPERATOR must know all rules

OPERATING AGREEMENT - TX law, operator must be named

“Support” Agmt - b’c supports main lease agmt.  It sets up the relationship b’t Operator and Non Operator

Litigated area b’c Non operator does not want operator liability.

Operators want to spread financial risk by “promoting” the prospect and get fee for acting as operator.  Non operator doesn’t want to be in “joint venture” or liability will attach.

Joint Venture:

1. 
common goal

2. 
agree to share of profits

3. 
apparent equal say in operation 

 
in partner meetings must make sure it doesn’t look like controlling operator

4. 
fiduciary role

 
Cost Over Run Clause - limits non-operator’s resp. for over-runs but must be in agmt. from beginning

5. 
joint and severally liable

Operator thus gets:  1)  broad decision making powers; 2) conduct operations; 3) only one who can K with 3P

All Operating Agmts. provide for Removal of Operator
old - not acting as RPO

newer - negligence, bankruptcy, insolvency

modern - gross neg. (harder to remove not Joint Venture)

Ideal for Non-Operator:

1. 
protection from liability & over-runs

2. 
operator not removed very easily

3. 
operator w/ proven record

Operating Agmts must be amended if lease changes

· 

”
provide remedies (lien) if not paid

Operator will issue AFE (Authorization for Expenses) (est. for well)

50%+over runs + 110% (operator)  

(can only have 1 even if only 1%)

25%







non

25%






operators

Operator only has to allocate proportionate share but usually just sales under the “JOA”.  Problem is that a fiduciary duty will arise under agency principals.  

- 
Operator will include in Operating Agmt. that Non-operators are resp. for own marketing or

 
Limit agency to how it applies and charge marketing fee for selling

- 
If Non Operator wants to sell his own minerals but he hasn’t completed K agmt. then Operator keeps 100% and allocates extra when K is completed.

- 
If Non-operating partner sells his interest, it is subject to lease and JOA.

Prospect - - Partners - - J.O.A. - - Drill Well - - if no JOA b’f well then “Mining Partnership” (Joint Venture)

FARMOUT AGMT-“Farmor”- Lessee  “Farmee” (new lessee)

Usu. occur offshore b’c such high bonus ($25 million)

Why?  
- 
too close to end of primary & can’t drill himself

- 
money problem

- 
risky lease(typically midle of road type lease)

Farmee must:



Farmor must:

1) 
drill by certain date
1) 
pay bonus

2) 
become WI


2) 
ORRI in well (usu. larger at payout of well - Farmee must make sure ORRI not too high - less than 50% WI too small?)

Example - 1000 acre lease, 40 acre for 1st well

1st well 100% WI, 12% ORRI

2nd, 3rd, etc. wells usu. 50% WI each

If Farmee doesn’t drill - SHOULD indicate DAS in Farmout Agreement (maybe post bond for this DAS)

 
Why?  TX says too speculative.  Dry hole?  Would Farmor have drilled?

Lessor may want to Approve Farmout Agmts. b’c want to know who he’s dealing with.

Statute of Frauds

1. 
date certain

2. 
contract area (40 acres)

3. 
area of mutual interest (1000 acres)

Federal Offshore Leasing -

Minerals Management Service - acts for the gov’t as Lessor.

- 
Not concerned about yearly royalties

- 
Just wants optimum recovery

- 
If drainage - MMS will “unitize” but then it will have a lot of say in the lease.

Lessor - not concerned with drainage (all gov’t’s)

Development - (diff b’c private conveys away dev. rights)

- 
Fed. is very specific about how royalties paid

- 
specific about types of Lessees involved.

- 
specific about environmental issues

- 
statutory right to be somewhat intrusive

- 
Lessor (gov’t) generates the lease

- 
more freedom to affect how you pay the royalties

How is it good for Lessee?

- 
if qualified Lessee; highest bid (bonus) gets

- 
no negotiation on royalties (set in lease)

- 
complex but uniform lease

- 
not a lot of diff. lessors (like on land) w/ lots of negotiations or lease terms

Reverse False Claims - supposed to pay royalties (or false bill, environmental fines [b’c worse than lessee let on], etc)

- 
private 3P can act as whistleblower (someone outside the lease is involved!)

- 
“relator” files a claim “under seal” (private even to defendant)

- 
gov’t has 60 days to look at claim and decide if it will take over (can/do get extension)

- 
After 60 days:

1. 
Gov’t can take case (¶) - Relator gets 15-25% of judgment

$10k per incident - ea. entry on a bill is incident

Plus treble DAS

2. 
Relator takes case (¶) - Relator gets 30% 

Cause of Action:

1. 
Δ presented a claim to US Gov’t (used a “record” to conceal, avoid or decrease an obligation to pay money or property to US Gov’t

2. 
Claim was false or fraudulent

3. 
Δ knew it was false or fraudulent

4. 
Gov’t suffered DAS

Most of Royalty Claims are based on OIL.  

Sour oil or diff. gravities

So much oil so mixed it together.

Gov’t says it should get highest market price.

E&P Cos. say:

1. 
Mistake

2. 
Course & dealing

3. 
Some cases - fraud (sell it low at head and then get it back at refinery)

Defenses:  (doesn’t matter - Gov’t knows lots of $ to be had)

1. 
Separation of Powers Act - “take care” clause - delegates enforcement to Pres.  Que Tam suits conflict

2. 
Appointments Clause - ok to delegate to Fed. Comm’n but not private citizen

3. 
Standing (best chance) - Does relator have standing?  “Concrete and particularized injury?”

Savings Clauses:

1. 
Delay Rental

2. 
Shut-in Royalty

3. 
Continuous Operations

4. 
Dry Hole

5. 
Cessation From Production

6. 
Force Majeure

7. 
Pooling Clause

Admin Clauses:

1. 
Warranty/Subrogation

2. 
Proportionate Red.

3. 
Surrender

4. 
Express Offset 

5. 
Equip. Removal/Surface Use

6. 
No Increase in Burden

7. 
Notice of Assignment

8. 
Breach of Lease Cov.

General


GRANTING

Hospital


HABENDUM

D




DELAY RENTAL - -
SURRENDER

R




ROYALTY - - 

SHUT IN ROYALTY

Pepper



POOLING - -


PUGH CLAUSE

S




SAVINGS - -

     CONT.  OPERATIONS

E




EXPRESS OFFSET - - EQUIP. REMOVAL

A




ASSIGNMENT - -      NO INC. IN BURDENS

W




WARRANTY - - 

SUBROGATION
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BREACH OF LEASE COV.
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FORCE MAJEURE

